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1. INTRODUCTION 

1.1. OVERVIEW 
SPOT Terminal Services LLC (hereafter referred to as the Applicant), a wholly owned subsidiary of 
Enterprise Products Operating LLC (EPO), a Texas limited liability company, is proposing the Sea Port 
Oil Terminal (SPOT) Project (hereafter referred to as the SPOT Project, SPOT deepwater port [SPOT 
DWP], or the Project). On January 31, 2019, the Applicant submitted an application to the United States 
Coast Guard (USCG) and Maritime Administration (MARAD) seeking a Federal license under the 
Deepwater Port Act of 1974 (DWPA), as amended, to own, construct, operate, and eventually 
decommission a deepwater port (DWP) for the transportation of crude oil for export to the global market 
in United States (U.S.) Federal waters between 27.2 and 30.8 nautical miles off the coast of Brazoria 
County, Texas. The SPOT DWP would allow for up to two very large crude carriers (VLCCs) or other 
crude oil carriers to moor at single point mooring (SPM) buoys. EPO proposes to use its affiliates’ 
existing assets and access to varying grades of crude oil supplies from multiple sources along the northern 
Texas Gulf Coast. Oil would be transported from the proposed Oyster Creek Terminal through the Oyster 
Creek to Shore Pipelines and the subsea pipelines, and delivered to the offshore platform. Upon filing the 
Notice of Application (NOA) in the Federal Register (Fed. Reg.) on March 4, 2019, MARAD assigned 
the proposed SPOT Project Docket No. MARAD-2019-0011. 

Together, MARAD and the USCG are the lead Federal agencies responsible for processing the 
application for the proposed SPOT Project. In accordance with Section 5(f) of the DWPA (33 United 
States Code [U.S.C.] § 1504(f)), this Environmental Impact Statement (EIS) has been prepared in 
cooperation with additional Federal agencies and departments to comply with the requirements of the 
National Environmental Policy Act (NEPA) of 1969.1 Such compliance fulfills the NEPA responsibilities 
of these agencies and departments related to the licensing and review of the proposed Project and the 
requirements of NEPA; the DWPA; USCG Commandant Instruction 5090.1; Department of Homeland 
Security Management Directive 23-01, Environmental Planning Program; the U.S. Department of 
Transportation (DOT) Order 5610.1C, “Procedures for Considering Environmental Impacts;” and 
Maritime Administrative Order 600-1, “Procedures for Considering Environmental Impacts.” The U.S. 
Environmental Protection Agency (USEPA) and U.S. Army Corps of Engineers (USACE) have formally 
agreed to be cooperating agencies for the purpose of this EIS, and they may incorporate the EIS in their 
permitting processes. Additionally, the following agencies are cooperating agencies for the purpose of 
this EIS: the U.S. Department of Energy, the U.S. Department of the Interior (USDOI), the Bureau of 
Ocean Energy Management, the Bureau of Safety and Environmental Enforcement, the U.S. Fish and 
Wildlife Service (USFWS), the National Oceanic and Atmospheric Administration Fisheries Service (also 
known as the National Marine Fisheries Service or NMFS), and the DOT Pipeline and Hazardous 
Materials Safety Administration. These agencies have provided review and comment on the Project as 
part of the NEPA process. 

                                                           
1 The Council on Environmental Quality (CEQ) updated its implementing NEPA regulations on July 15, 2020. Pursuant to 
40 Code of Federal Regulations (CFR) § 1506.13, the new regulations went into effect on September 14, 2020. The 
environmental review for the SPOT Project began prior to September 14, 2020. As such, this EIS was prepared under the 
previous CEQ regulations. Any citations to CEQ regulations in this EIS refer to the regulations in effect prior to 
September 14, 2020. 
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The DWPA of 1974, as amended, currently defines a licensing system for ownership, construction, 
operation, and eventual decommissioning of DWPs in waters beyond state jurisdiction. Originally, the 
DWPA promoted the construction and operation of DWPs as a safe and effective means of importing oil 
into the United States and transporting oil from the Outer Continental Shelf (OCS), while minimizing 
tanker traffic and associated risks close to shore. The DWPA currently defines a DWP as “any fixed or 
floating manmade structure other than a vessel, or any group of such structures, that are located beyond 
State seaward boundaries and that are used or intended for use as a port or terminal for the transportation, 
storage, or further handling of oil or natural gas for transportation to or from any State, except as 
otherwise provided in Section 1522 of this title, and for other uses not inconsistent with the purposes of 
this chapter, including transportation of oil or natural gas from the United States outer continental shelf.” 
State seaward boundaries refer to the areas of the Gulf of Mexico (GoM) over which coastal states have 
jurisdiction. The State of Texas boundary is approximately 9 nautical miles offshore. As such, under the 
DWPA, the Federal government regulates the location, ownership, construction, and operation of DWPs 
outside of 9 nautical miles from the Texas coast. To adjust to changing markets and regulate the export of 
product, the U.S. Coast Guard and Maritime Transportation Act of 2012 (CGMTA) amended Section 
3(9)(A) of the DWPA to insert the words “or from” before the words “any State” in the definition of a 
DWP (33 U.S.C. § 1502(9)(A)). This change granted MARAD the authority to license the construction of 
DWPs for the export of oil and natural gas from domestic sources within the United States to foreign 
global markets. 

Under the DWPA, all DWPs must be licensed by the Secretary of Transportation (Secretary). The 
Secretary has delegated authority to MARAD and the USCG to process applications submitted by private 
parties to construct, own, and operate DWPs (62 Fed. Reg. 48 [March 12, 1997]). The USCG retains this 
responsibility under the Department of Homeland Security. On June 18, 2003, the Secretary delegated 
authority to MARAD to issue, transfer, amend, or reinstate a license for the construction and operation of 
a DWP. The responsibility for preparing the SPOT Project Record of Decision (ROD) and for issuing or 
denying the DWP license has also been delegated to MARAD. Hereafter, "Secretary" refers to the 
Maritime Administrator as the delegated representative of the Secretary. On April 30, 2013, MARAD 
issued a Notice of Policy Clarification Concerning the Designation of Adjacent Coastal States for 
Deepwater Port License Applications, advising the public that nautical miles2 shall be used when 
determining adjacent coastal state status. Pursuant to the criteria provided in the Act, Texas is the only 
adjacent coastal state for the proposed SPOT Project, as it would be directly connected by pipeline to the 
SPOT DWP. No other state would be directly connected to the SPOT DWP or within 15 nautical miles of 
the proposed Project. Other states may apply for adjacent coastal state status in accordance with 33 U.S.C. 
§ 1508(a)(1). 

On March 4, 2019, MARAD issued a NOA for the Project in the Fed. Reg., summarizing the Applicant’s 
DWP application (Appendix A, Public Notices) (84 Fed. Reg. 42, [March 4, 2019], 7413). Under 
procedures set forth in the DWPA, MARAD and the USCG have 240 days from the date of the NOA to 
hold one or more public license hearings in the adjacent coastal state(s) for a project. 

                                                           
2 The nautical mile is based on the circumference of the earth and is equal to one minute of latitude. One nautical mile equals 
1.508 statute (land-measured) miles. 
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On March 7, 2019, MARAD issued a Notice of Intent (NOI), which also included a notice of public 
meeting and request for comments on the Project (Appendix A, Public Notices) (84 Fed. Reg. 45 
[March 7, 2019], 8401). In this notice, MARAD and the USCG stated their intent to prepare an EIS as 
part of the environmental review for the SPOT Project and to hold one public scoping meeting on 
March 20, 2019, in the adjacent coastal State of Texas, and requested to receive comments by Monday, 
April 8, 2019. 

To comply with other Federal requirements, as outlined in Table 1.6-1, the Applicant provided 
applications to USACE and the USEPA. The Applicant filed a permit application required under 
Section 10 of the Rivers and Harbors Act (RHA) and Section 404 of the Clean Water Act (CWA) with 
USACE on March 15, 2019. The Applicant filed a draft National Pollutant Discharge Elimination System 
(NPDES) permit with the USEPA on January 31, 2019, but has not yet filed the final application. The 
Applicant also submitted draft permit applications required under the Clean Air Act (CAA) to the USEPA 
on January 31, 2019. Section 1.6, Permits, Approvals, and Regulatory Requirements, of this EIS discusses 
additional permits. 

The proposed Project would have both onshore and offshore components. The proposed SPOT DWP 
would be located in Federal waters of the GoM, in Galveston Area OCS lease blocks 463 and A-59, 
approximately 27.2 to 30.8 nautical miles off the coast of Brazoria County, Texas, in water depths of up 
to 115 feet. Figure 1.1-1 shows the general location of the proposed Project and Figure 1.1-2 shows the 
locations of specific Project components. The onshore components of the Project would consist of: 

• Modifications to the existing Enterprise Crude Houston (ECHO) Terminal, located on the southeast 
side of Houston, Texas just east of Pearland, Texas, including four electric motor-driven mainline 
crude oil pumps, four electric motor-driven booster crude oil pumps, and one measurement skid to 
support delivery of crude oil to the proposed Oyster Creek Terminal; 

• One 50.1-mile, 36-inch-diameter pipeline from the existing ECHO Terminal to the proposed Oyster 
Creek Terminal (hereafter referred to as the ECHO to Oyster Creek Pipeline); 

• One pipeline interconnection from the existing Rancho II 36-inch-diameter pipeline to the ECHO to 
Oyster Creek Pipeline, at the existing Rancho II Junction facility; 

• A new Oyster Creek Terminal, including six electric motor-driven mainline crude oil pumps with the 
capacity to push crude oil to the offshore pipelines at a rate of up to 85,000 barrels per hour (bph), 
four electric motor-driven booster crude oil pumps, seven aboveground storage tanks (each with a 
capacity of 685,000 barrels (bbl) [600,000 bbl of working storage]) for a total onshore storage 
capacity of approximately 4.8 million bbl (4.2 million bbl working storage) of crude oil, metering 
equipment, two permanent and one portable vapor combustion units, and a firewater system; 

• Two collocated 12.2-mile, 36-inch-diameter crude oil pipelines from the proposed Oyster Creek 
Terminal to the shore crossing where the onshore pipelines meet the offshore pipelines supplying the 
SPOT DWP (hereafter referred to as Oyster Creek to Shore Pipelines); and 

• Ancillary facilities for the onshore pipelines, including ten mainline valves, of which six would be 
along the ECHO to Oyster Creek Pipeline and four along the Oyster Creek to Shore Pipelines, pig 
launchers for the ECHO to Oyster Creek Pipeline, and pig launchers and receivers for the Oyster 
Creek to Shore Pipelines. 
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Source: SPOT 2019a, Application, Volume IIa, Section 1 

Figure 1.1-1: Project Location Map 
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Source: SPOT 2019a, Application, Volume IIa, Section 1 

Figure 1.1-2: Project Components 
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The offshore components of the Project would consist of: 

• Two collocated, 36-inch-diameter crude oil offshore pipelines for crude oil delivery; 

• One fixed offshore platform with eight piles, four decks, and three vapor combustion units; 

• Two SPM buoys to moor the VLCCs or other crude oil carriers for loading; 

• Four pipeline end manifolds (PLEMs)—two per SPM buoy—to provide the interconnection with 
pipelines; 

• Four 30-inch-diameter pipelines (two per PLEM) to deliver crude oil from the platform to the 
PLEMs; 

• Four 16-inch-diameter vapor recovery pipelines (two per PLEM) to connect the VLCC or other crude 
oil carrier to the three vapor combustion units on the platform; 

• Three service vessel moorings, located in the southwest corner of Galveston Area lease block 463 
and; 

• An anchorage area in Galveston Area lease block A-59, which would not contain any infrastructure. 

Onshore and offshore pipelines would deliver mostly domestically produced crude oil to the SPOT DWP 
for loading and export via VLCCs or other crude oil carriers. EPO proposes to use its affiliates’ existing 
assets and access to crude oil supplies from multiple sources along the northern Texas Gulf Coast 
(Figure 1.1-3). Crude oil, ranging from ultralight to heavy grade, would be stored at the modified ECHO 
Terminal, and would then be transported to the proposed Oyster Creek Terminal via the proposed ECHO 
to Oyster Creek Pipeline. At the proposed Oyster Creek Terminal, oil would be stored in seven storage 
tanks, and then transported via the two proposed Oyster Creek to Shore Pipelines to the two 
interconnected, collocated offshore pipelines. The offshore pipelines would deliver crude oil to the SPOT 
DWP. Various grades of crude oil, at flow rates of up to 85,000 bph, would be loaded to VLCCs or other 
crude oil carriers moored at the two SPM buoys. The maximum frequency of loading VLCCs or other 
crude oil carriers would be 2 million barrels per day (bpd), 365 days per year. VLCCs have a maximum 
capacity of 330,693 U.S. tons and a maximum draft of approximately 71 feet. Other crude oil carriers that 
could call on the SPOT DWP include the Suezmax and the Aframax. The Suezmax has a maximum 
capacity of 242,508 U.S. tons and a draft of 66 feet. The Aframax has a maximum capacity of 
132,277 U.S. tons and a draft of 49 feet. Figure 1.1-4 illustrates the relative ship sizes and channel depths. 

Detailed descriptions of the Proposed Action are provided in Section 2.2, Detailed Description of the 
Proposed Action. 
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Source: SPOT 2019a, Application, Volume IIa, Section 1 

Figure 1.1-3: Enterprise Products Operating LLC Asset Map 
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Source: EIA 2018b 

Figure 1.1-4: Relative Ship Sizes and Channel Depths 

1.2. DEEPWATER PORT REGULATORY CRITERIA 
The DWPA of 1974, as amended, was enacted to promote and regulate the construction and operation of 
DWPs as a safe and effective means of importing and exporting oil or natural gas. The DWPA requires 
the Secretary to approve or deny a DWP license application. In reaching this decision, the Secretary must 
carry out the Congressional intent expressed in the DWPA, which is to: 

• Authorize and regulate the location, ownership, construction and operation of DWPs located beyond 
State seaward boundaries; 

• Provide for the protection of the marine and coastal environment to prevent or minimize any adverse 
impact that might occur as a consequence of the development of such ports; 

• Protect the interests of the United States and those of adjacent coastal states in the location, 
construction, and operation of DWPs; 

• Protect the rights and responsibilities of the States and communities to regulate growth, determine 
land use, and otherwise protect the environment in accordance with law; 



Sea Port Oil Terminal Deepwater Port Project  Chapter 1 
Final Environmental Impact Statement  Introduction 

1-9 

• Promote the construction and operation of DWPs as a safe and effective means of importing oil and 
natural gas into the United States and transporting oil and natural gas from the OCS while minimizing 
tanker traffic and the risks attendant thereto; and 

• Promote oil and natural gas production on the OCS by affording an economic and safe means of 
transportation of OCS oil and natural gas to the United States mainland (33 U.S.C. § 1501(a)(1)–(6)). 

The Congressional intent is codified in nine requirements set forth in 33 U.S.C. § 1503(c), as follows: 

1. Financial Responsibility: The Secretary has determined that the Applicant is financially responsible 
and will meet the requirements of the DWPA. 

2. Compliance with Relevant Laws, Regulations, and License Conditions: The Secretary has 
determined that the Applicant can and will comply with applicable laws, regulations, and license 
conditions. 

3. National Interest: The Secretary has determined that the construction and operation of the DWP will 
be in the national interest and consistent with national security and other national policy goals and 
objectives, including energy sufficiency and environmental quality.3  

4. International Navigation: The Secretary has determined that the DWP will not unreasonably 
interfere with international navigation or other reasonable uses of the high seas, as defined by treaty, 
convention, or customary international law. 

5. Impact on the Marine Environment: The Secretary has determined that the Applicant has 
demonstrated that the DWP will be constructed and operated using best available technology, so as to 
prevent or minimize adverse impact on the marine environment. 

6. National Environmental Laws: The Secretary has not been informed, within 45 days of the last 
public hearing on a proposed license for a designated application area, by the Administrator of the 
Environmental Protection Agency that the DWP will not conform with all applicable provisions of 
the CAA, as amended (42 U.S.C. § 7401 et seq.); the Federal Water Pollution Control Act, as 
amended (33 U.S.C. § 1251 et seq.); or the Marine Protection, Research and Sanctuaries Act, as 
amended (16 U.S.C. § 1431 et seq., 1447 et seq.; 33 U.S.C. § 1401 et seq., § 2801 et seq.). 

7. Consultation with the Secretaries of the Army, State, and Defense: The Secretary has consulted 
with the Secretaries of the Army, State, and Defense to determine their views on the adequacy of the 
application, and its effect on programs within their respective jurisdictions. 

8. Approval of the Governor of the Adjacent Coastal State: The Governor of the adjacent coastal 
state approves, or is presumed to approve, issuance of the license. 

9. Consistency with Coastal Zone Management Program: The adjacent coastal state to which the 
DWP is to be directly connected by pipeline has developed, or is making, at the time the application 
is submitted, reasonable progress toward developing, an approved coastal zone management program 
pursuant to the Coastal Zone Management Act (CZMA) of 1972 (16 U.S.C. § 1451 et seq.). 

                                                           
3 A determination of whether construction and operation of the proposed DWP will be in the national interest will be made by the 
Maritime Administrator in developing the Record of Decision. 
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On December 20, 2012, with the enactment of the 2012 CGMTA (Public Law 112–213, Section 312 
[Dec. 20, 2012]), Congress amended Section 3(9)(A) (33 U.S.C. § 1502(9)(A)) of the DWPA to include 
export facilities. Accordingly, MARAD, with the concurrence of the USCG, intends to use the existing 
DWP regulations for the review, evaluation, and processing of any DWP license application involving the 
export of oil or natural gas from domestic sources within the United States, as provided in 33 Code of 
Federal Regulations (CFR) Parts 148, 149, and 150 (80 Fed. Reg. 88 [May 7, 2015], 26321). 

1.3. PURPOSE AND NEED 
In addition to regulating the location, ownership, construction, and operation of deepwater ports, the 
purpose of the DWPA also includes promoting DWPs “as a safe and effective means of…transporting oil 
or natural gas from the outer continental shelf while minimizing tanker traffic and the risks attendant 
thereto.” The Applicant proposes to construct, own, operate, and eventually decommission the proposed 
SPOT DWP in order to be able to fully load VLCCs without the need for ship-to-ship transfers and to 
enable the export of domestically produced ultralight, to light, to heavy grade crude oil to foreign global 
markets. In addition to the SPOT DWP itself, this proposed Project would include both existing and 
proposed onshore oil storage infrastructure and proposed onshore and offshore pipelines. 

To reduce the need for ship-to-ship transfers offshore, the Applicant has proposed to fully load VLCCs at 
the proposed SPOT DWP. Fully loaded VLCCs have drafts of approximately 71 feet, which would 
preclude the use of onshore loading facilities, as the typical depths of deep-draft shipping channels in the 
United States are approximately 45 feet (EIA 2018b). By comparison, SPOT has stated that it would not 
be able to partially load VLCCs at existing ports, and that an average of 2.7 Aframax vessels or 
1.6 Suezmax vessels would be required to carry the same amount of crude oil as a single VLCC 
(SPOT 2019yy). As a result, use of VLCCs to export the same volume of crude oil as proposed for the 
SPOT Project would require approximately 1,870 trips per year by Aframax and Suezmax vessels 
(counting trips to and from the VLCC anchored offshore). By comparison, construction and operation of 
the Project would avoid these trips (see Section 5.3.6, Transportation, and Appendix Y, Lightering). 

The Project would allow for the export of crude oil from excess production capability from the United 
States to meet global market demands at competitive prices. The technological advancement of 
exploration methods has resulted in companies targeting various stacked, tight oil formations with large 
reservoirs of light oil and natural gas, in addition to conventional oil formations (EIA 2020a). The U.S. 
Energy Information Administration (EIA) acknowledged that reduced economic activity associated with 
the COVID-19 pandemic caused short-term changes in energy supply and demand patterns. Although 
some analysts believe that oil demand has already peaked or will peak around the time that the proposed 
project would be built (Randall and Warren 2020; Takahashi 2021a; Crowley 2020; Solsvik 2021; Wilson 
2020; Douglas 2020; Takahashi 2020), the EIA states that U.S. crude oil production is expected to return 
to pre-pandemic levels by 2025, reaching 13.2 million bpd by 2025 and remaining at that level or above 
through 2048 (EIA 2021). The EIA acknowledges that the continuing pandemic and the Omicron variant 
introduces additional uncertainty into the oil market, but expects increased demand to rise by 3.5 million 
bpd in 2022 (EIA 2021b). Additionally, the U.S. Government Accountability Office reported that the 
repeal of the U.S. crude oil export ban resulted in greater incentive for domestic producers to increase 
crude oil production (GAO 2020), and the EIA (2021c) reports that the expansion of crude oil 
infrastructure since 2015 has allowed more oil from the Permian Basin and Eagle Ford Basin to be 
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exported. As much as 4 million bpd could be exported from the Permian Basin by 2022 (Radhakrishnan 
et al. 2019). However, future changes in national climate policy, oil export policy, or global climate 
policies, could reduce the volume of crude oil exports (Donaghy et al. 2020).  

While a portion of the crude oil produced by the United States is refined domestically for domestic use, 
the existing refineries in the United States are not anticipated to be able to handle the amount of crude oil 
projected to be produced in the United States through 2050. This, in conjunction with lifting the ban on 
crude oil exports in December 2015,4 has resulted in a more active crude oil export market (IPAA 2015, 
EIA 2017, EIA 2019a). 

Refineries are designed to process specific suites or ranges of crude oil to make specific end products for 
market. Refineries in the United States have been modified over time to accommodate different unrefined 
products and make different end products to meet market supply and demand. Refineries along the 
U.S. Gulf Coast are mostly configured to process heavy crude oil into multiple end-user products 
(IPAA 2015; EIA 2019a). While refineries on the East Coast of the United States are able to refine light 
crude oil, these facilities typically import light crude oil from other countries for financial reasons 
(EIA 2019c). Therefore, the refineries in the United States cannot currently accommodate the additional 
large volumes of crude oil that are being produced in the United States at this time. 

In 2021, U.S. production of crude oil ranged monthly from an average of about 9.8 to 11.8 million bpd 
(Figure 1.3-1) with roughly 75 percent coming from the Gulf Coast as shown on Figure 1.3-2 
(EIA 2022a). The United States currently exports domestically produced crude oil, with exported volumes 
steadily increasing since 2014 (Figure 1.3-3). In 2021, weekly U.S. exports of crude oil ranged from 
about 1.8 to 4.1 million bpd (EIA 2022b). From 2014 to the present, imports of crude oil to the U.S. have 
been roughly double or more of the volume of U.S. crude oil exports (Figure 1.3-3) (EIA 2022b). 

The proposed Project has a maximum export capacity of 730 million barrels per year (i.e., 2 million bpd 
for 365 days per year). Using the EIA production and export report data from 2021, the proposed Project, 
if licensed, could export crude oil representing about 18 percent of annual U.S. crude oil production and 
about 67 percent of annual U.S. crude oil exports. However, it is highly unlikely that the proposed Project 
would operate at maximum capacity due to downtime for planned and unplanned maintenance, severe 
weather shutdowns, and market conditions, among other factors.  

                                                           
4 Consolidated Appropriations Act of 2016 (HR 2029), signed December 18, 2015. 
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Source: EIA 2022a 

Figure 1.3-1: U.S. Crude Oil Production 
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Source: EIA 2022a 

Figure 1.3-2: U.S. Crude Oil Production by Region 
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Source: EIA 2022b 

Figure 1.3-3: Weekly U.S. Crude Oil Imports and Exports 

The proposed Project would meet the Applicant’s objective to provide a safe, efficient, and reliable 
facility to allow full capacity loading of a maximum of 365 VLCCs and other crude oil carriers per year. 
VLCCs are over 1,000 feet long with beams of approximately 200 feet. In addition, the draft of a fully 
loaded VLCC is approximately 71 feet. Because of their large size, VLCCs require ports with waterways 
of sufficient width and depth for safe navigation (EIA 2018b). All onshore U.S. ports along the Gulf 
Coast that actively trade petroleum are located in inland harbors and are connected to the open ocean 
through shipping channels or navigable rivers (EIA 2018b). Although these channels and rivers are 
regularly dredged to maintain depth and enable safe navigation for most ships, they are not deep enough 
for deep-draft vessels, such as fully loaded VLCCs (EIA 2018b). In addition, the length of the VLCCs 
limits their ability to navigate in tight channels due to their large turning radii. Currently, nearly all 
VLCCs are partially loaded onshore, completely loaded via ship-to-ship transfer offshore, or loaded using 
a combination of both. Ship-to-ship transfer is a process in which VLCCs are loaded via multiple product 
transfers by smaller crude oil carriers that are loaded at onshore facilities and travel to designated 
lightering areas5 in the GoM where water depths are not a constraint. The proposed Project would be 
                                                           
5 Lightering areas or zones are designated locations at sea where ship-to-ship transfer of oil cargo is carried out from one tanker 
to another larger tanker. 
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designed to allow for a safer, more reliable method of direct, single loading of VLCCs and other crude oil 
carriers at the proposed SPOT DWP while minimizing environmental impacts. By constructing the SPOT 
Project, a portion of ship-to-ship transfers currently occurring in the GoM would be displaced from 
existing dock facilities, including EPO facilities in the Houston-Galveston-Brazoria (HGB) area, to the 
SPOT DWP. This would allow for other uses of these facilities, and reduce costs and risks associated with 
ship-to-ship transfers. 

1.4. SCOPE AND ORGANIZATION OF THE DRAFT ENVIRONMENTAL IMPACT 
STATEMENT 

The purpose of this EIS is to provide an environmental analysis sufficient to support the Secretary’s 
licensing decision; facilitate a determination of whether the Applicant has demonstrated that the proposed 
Project would be located, constructed, operated, and eventually decommissioned using the best available 
technology necessary to prevent or minimize adverse impacts on the environment; and encourage and 
facilitate involvement by the public and interested agencies in the environmental review process. 
Together, MARAD and the USCG are the lead Federal agencies responsible for processing the 
application and compiling the EIS; however, the EIS also supports the decision-making processes of 
Federal cooperating agencies with responsibilities to evaluate permit applications for the SPOT Project. 

The affected environmental resource areas evaluated in this EIS include water resources; habitats; wildlife 
and aquatic resources; estuarine and marine fisheries; threatened and endangered species; geologic and 
soil resources; cultural resources; land use, recreation and visual resources;; transportation; air quality; 
noise; socioeconomics; environmental justice; and public safety. This EIS includes a Description of the 
Proposed Action and Alternatives (Chapter 2); the Environmental Analysis of the Proposed Action, 
including existing conditions and probable environmental consequences that may result from 
construction, operation, and decommissioning of the proposed Project (Chapter 3); a description of public 
safety and security (Chapter 4); an analysis of Cumulative Impacts (Chapter 5); an overview of Coastal 
Zone Consistency (Chapter 6); a summary of Irreversible and Irretrievable Commitment of Resources 
(Chapter 7); and an analysis of the Relationship between Short-Term and Long-Term Productivity 
(Chapter 8). Chapter 3 discusses the onshore and offshore impacts on each resource that would be 
affected by the proposed Project separately to allow for more focused agency reviews at the Federal and 
state levels. Chapter 3 also evaluates the environmental consequences of the alternatives considered, in 
comparison with the Proposed Action. This EIS has analyzed impacts for the anticipated life of the 
Project. 

Where applicable, this EIS considers safety, but does not function as the final safety evaluation. All 
aspects of SPOT DWP safety would be addressed in the Port Operations Manual (OPSMAN), which 
would require USCG approval prior to initiation of SPOT DWP operations as a condition of the license, if 
the Project is approved. A formal Prevention, Monitoring, and Mitigation Program would be contained 
within the OPSMAN, which would address construction of the SPOT DWP and would be finalized for 
USCG approval prior to commencement of construction (33 CFR § 150.15). The OPSMAN would be 
finalized for USCG approval prior to commissioning of the Project. The SPOT DWP would operate in 
accordance with the conditions of the license, the DWP regulations (33 CFR Subchapter NN), and the 
OPSMAN. After commencement of operations, the SPOT DWP operator(s) would be required to 
continuously assess operational performance and conditions under which routine and emergency actions 
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are conducted, and incorporate lessons learned into the OPSMAN to enhance safety of personnel, 
infrastructure and the environment, and operations and safety. 

To comply with the license, regulations, and the OPSMAN, the SPOT DWP operator would conduct an 
annual self-assessment in accordance with 33 CFR Part 150 Subpart B (Inspections) to evaluate the 
quality and effectiveness of current policy and procedures for operations and maintenance. The 
SPOT DWP operator would then submit a report to the USCG Captain of the Port and Officer in Charge, 
Marine Inspection. The USCG would review the report and conduct an on-site inspection to verify the 
conditions outlined in the report. If modifications to SPOT DWP operations are deemed necessary, the 
SPOT DWP operator would incorporate revisions into the OPSMAN. 

One key safety factor that must be addressed in the OPSMAN is DWP safety and security. A Port 
Security Plan is required for each DWP and is an integral part of the OPSMAN (33 CFR § 150.15(x)). 
Security procedures comparable to 33 CFR Part 106 (Offshore Facilities), but specific to the SPOT DWP 
itself, must be developed and implemented. 

Financial responsibility is being evaluated within MARAD as a separate task, concurrent with this NEPA 
review, and will be considered along with the Final EIS as part of the final licensing decision. 

MARAD’s authority under the DWPA is limited to approval or denial of DWP license applications, as 
discussed in Section 1.2, Deepwater Port Regulatory Criteria. In developing this Final EIS, MARAD and 
the USCG adhered to the procedural requirements of NEPA; the Council on Environmental Quality 
(CEQ) regulations for implementing NEPA (40 CFR Parts 1500–1508); Department of Homeland 
Security Management Directive 23-01, Environmental Planning Program; USCG procedures for 
implementing NEPA (Commandant Instruction 5090.1, National Environmental Policy Act Implementing 
Procedures and Policy for Considering Environmental Impacts); the USCG’s final rule for DWPs 
(33 CFR Subchapter NN); and the DOT and MARAD procedures for considering environmental impacts 
(DOT Order 5610.1C and Maritime Administrative Order 600-1). The EIS includes an environmental 
analysis of the impacts from Project construction, operation, and decommissioning activities, and includes 
an analysis of upstream greenhouse gas (GHG) emissions associated with the production of the crude oil 
to be transported by the Project and the subsequent downstream effects from refining and end use of the 
export of crude oil. 

Changes made to this EIS following publication of the Supplemental Draft EIS on October 29, 2021, are 
identified by a vertical bar in the left margin of the document. 

1.5. PUBLIC AND AGENCY REVIEW AND COMMENT 
Agency and public participation in the NEPA process promotes open communication between the public 
and the government and enhances decision-making. All persons and organizations having a potential 
interest in the Secretary’s decision whether to approve or deny the license are encouraged to participate in 
the decision-making process. 

The public scoping process was initiated on March 7, 2019, with the publication of a NOI to prepare an 
EIS in the Fed. Reg. (Appendix A, Public Notices) (84 Fed. Reg. 45 [March 7, 2019], 8401). The NOI 
included information on the public meeting and informational open house; requested public comments on 
the scope of the EIS; and provided information on how the public could submit comments by mail, hand 
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delivery, facsimile, or electronic means. MARAD set April 8, 2019, as the closing date for receipt of 
materials in response to the request for comments on the proposed Project. The NOI also announced the 
establishment of a public docket, accessible through the Federal Docket Management System website at 
http://www.regulations.gov under docket number MARAD–2019–0011. 

The USCG delivered an Interested Party Letter, a copy of the NOI published in the Fed. Reg., and a 
description of the proposed Project to potentially interested parties on March 7, 2019 (Appendix B, Initial 
Notification Letters). It also delivered letters to Federal, state, and local agency representatives, and other 
potentially interested parties on March 4, 2019 (Appendix B, Initial Notification Letters). Public 
comments and agency correspondence submitted as part of the scoping process were considered during 
the development of the EIS. Public comments on the Draft EIS were considered in the Supplemental 
Draft EIS (and included as Appendix C1). See Appendix D for agency correspondence. 

As an additional mechanism to facilitate public participation in the scoping process, MARAD and the 
USCG held an informational open house followed by a public scoping meeting at the Courtyard Marriott 
Lake Jackson, 159 State Highway 288, Lake Jackson, Texas, on March 20, 2019. The scoping meeting 
was attended by 53 recorded individuals. Three individuals provided oral comments at the scoping 
meeting. No written comments were submitted. Seven comments were received via the public docket 
during the scoping period, and comments were also received from a number of agencies. The comments 
fell into the following general topics and are addressed in this EIS: 

• Concern regarding the number of DWPs under consideration in the GoM; 

• Request for a programmatic EIS for currently proposed DWPs in the GoM; 

• Upstream oil and gas activities; 

• Alternative onshore pipeline route and consideration of master-planned communities in Manvel, 
Texas; 

• Permit authorizations; 

• Concern regarding environmental impacts of the SPOT DWP in Galveston Bay, including three 
decommissioning alternatives for the subsea pipelines; 

• Impacts on listed and other protected species due to vessel strikes, underwater noise, spills, invasive 
species, climate change, GHGs, and air quality; 

• Resources of cultural importance to Indian tribes; 

• Impacts from hurricanes on southern Brazoria County due to the location of the Project; and 

• Scoping period timeline and process. 

MARAD and the USCG issued a Notice of Availability in the Fed. Reg. on February 7, 2020 (85 Fed. 
Reg. 26 [February 7, 2020], 7381) announcing the availability of the Draft EIS for public review 
(Appendix A, Public Notices). The Notice of Availability included information on the public meeting and 
informational open house; requested public comments on the Draft EIS; and provided information on how 
the public could submit comments by mail, hand delivery, facsimile, or electronic means. The comment 
period ended on March 23, 2020. Subsequently, MARAD and the USCG issued a Notice of Extension in 
the Fed. Reg. (85 Fed. Reg. 85 [May 1, 2020], 25507) on May 1, 2020, announcing an extension of the 
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public comment period through May 31, 2020, due to the COVID-19 pandemic limiting the capability of 
the public to provide feedback on the Draft EIS. 

The USCG delivered an Interested Party Letter notifying potentially interested parties of the availability 
of the Draft EIS on January 31, 2020 (Appendix B, Notification Letters). This mailing included Federal, 
state, and local agency representatives, and other potentially interested parties. Public comments 
submitted as part of the public comment process, both the initial comment period ending March 23, 2020, 
and the secondary comment period ending May 31, 2020, were considered during the development of the 
Supplemental Draft EIS and are included, as relevant, in Appendix C1. 

To facilitate public participation in the EIS process, MARAD and the USCG held a public meeting in 
Lake Jackson, Texas on February 26, 2020. The public meeting was preceded by an informational open 
house. The public meeting was attended by 42 recorded individuals; 10 speakers provided a total of 
15 oral comments at the meeting and 1 written comment was received. A total of 3 submissions from 
Federal agencies, 2 submissions from state agencies, 1 submission from a local government, 
2 submissions from a Tribe, 25 submissions from non-governmental organizations, 1 submission from a 
business, and 37,325 submissions from individuals were received on the Federal docket under docket 
number MARAD-2019-0011. The USCG’s and MARAD’s methodology for processing agency and 
public comments, considering the comments, and addressing the comments is discussed in detail in 
Appendix C1. Appendix C1 also contains summary information and detailed responses to substantive 
comments on the Draft EIS. 

Based on comments received during the Draft EIS comment period, the USCG verified the list of directly 
affected landowners based on the most current county records, and included landowners that abut the 
alignments of the proposed ECHO to Oyster Creek Pipeline or the proposed Oyster Creek to Shore 
Pipelines. The expanded list of landowners received the public notice for the General Conformity 
Determination (see Section 3.12.7, General Conformity) and received the Notice of Availability, 
including the notice for public hearing, for the Supplemental Draft EIS. 

MARAD and the USCG issued a Notice of Availability in the Federal Register on October 8, 2021 
(86 Fed. Reg. 193 [October 8, 2021], 56349) announcing the availability of the Draft General Conformity 
Determination. The Notice of Availability was published in the Federal Register, and newspaper ads ran 
twice during the comment period in each of the following papers in English, Spanish, or Vietnamese, as 
appropriate: The Facts, Alvin Sun, The Houston Chronicle, Pearland Journal, The Daily News Galveston 
County, The Vietnam Post, La Prensa de Houston, La Voz de Houston, Vietnam Daily News, and La 
Informacion. MARAD and USCG received comments on the Draft General Conformity Determination on 
the Federal docket under docket number MARAD-2019-0011, including 1 submission from a non-
governmental organization, 25 individual submissions with unique content, and 1,847 individual form 
letter submissions for a total of 1,873 submissions. The USCG’s and MARAD’s methodology for 
processing agency and public comments, considering the comments, and addressing the comments is 
discussed in detail in Appendix C2. Appendix C2 contains summary information and detailed responses 
to substantive comments on the Draft General Conformity Determination. Substantive comments on the 
Draft General Conformity Determination are also included as an attachment to the Final General 
Conformity Determination in Appendix V. 
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MARAD and the USCG issued a Notice of Availability in the Fed. Reg. on October 29, 2021 (86 Fed. 
Reg. 207 [October 29, 2021], 60093) announcing the availability of the Supplemental Draft EIS for public 
review (Appendix A, Public Notices). MARAD and USCG provided outreach, translation of select 
Project documents, and interpretation services for certain populations with limited English proficiency. 
The full analysis and explanation is provided in Appendix AA. The Notice of Availability of the 
Supplemental Draft EIS was published in the Federal Register, and newspaper ads ran twice during the 
comment period in each of the following papers in English, Spanish, or Vietnamese, as appropriate: The 
Facts, Alvin Sun, The Houston Chronicle, Pearland Journal, The Daily News Galveston County, The 
Vietnam Post, La Prensa de Houston, La Voz de Houston, Vietnam Daily News, and La Informacion. The 
Supplemental Draft EIS was made available on the Project website at www.SPOTNEPAProcess.com 
beginning October 29, 2021. Digital copies of the documents were made available at the Freeport and 
Lake Jackson Public Libraries on December 7, 2021. Additionally, library computers have internet 
access, and thus access to files on the Project website.  

MARAD and the USCG held a virtual public meeting on November 16, 2021, via Zoom, with 
simultaneous translation in Spanish and Vietnamese via dial-in lines. In-person public meetings were not 
held due to concerns related to the ongoing COVID-19 pandemic. The purpose of the meeting was to 
provide citizens an opportunity to make formal oral comments concerning the Supplemental Draft EIS. 
The public had the opportunity to enter comments and concerns into the official record by speaking 
during the meeting or by submitting written comments on the website or directly to the public docket. The 
meeting was attended by 62 individuals, with 59 attending via Zoom, 1 via the Spanish dial-in line, and 
2 via the Vietnamese dial-in line; 20 speakers provided oral comments in English and 1 speaker provided 
oral comments in Vietnamese. A total of 1 submission from a Federal agency, 1 submission from a state 
agency, 11 submissions from non-governmental organizations, 473 individual submissions with unique 
content (including oral comments at the public meeting), and 48,498 individual form letter submissions 
were received on the Supplemental Draft EIS via Federal docket number MARAD 2019 0011, for a total 
of 48,984 submissions. The USCG’s and MARAD’s methodology for processing agency and public 
comments, considering the comments, and addressing the comments is discussed in detail in 
Appendix C2. Appendix C3 contains summary information and detailed responses to substantive 
comments on the Supplemental Draft EIS. 

For the Final EIS, USCG and MARAD are providing outreach, translation of select Project documents, 
and interpretation services for populations with limited English proficiency consistent with what was 
provided for the Supplemental Draft EIS and as described in Appendix AA. 
  

http://www.spotnepaprocess.com/
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1.6. PERMITS, APPROVALS, AND REGULATORY REQUIREMENTS 
As the lead agencies for processing applications filed under the DWPA and to comply with NEPA, 
MARAD and the USCG are responsible for evaluating whether the Applicant can comply with the 
provisions of numerous Federal and state environmental laws and consulting with other agencies 
concerning specific environmental resources. Agency consultations and correspondence can be found in 
Appendix D, Agency Correspondence. The ROD and License will include a condition that the Applicant 
comply with all applicable Federal, state, and local regulations. 

Examples of Federal laws requiring consultation include Section 7 of the Endangered Species Act (ESA), 
the Magnuson-Stevens Fishery Conservation and Management Act (MSA), and Section 106 of the 
National Historic Preservation Act (NHPA). Described below are the various legal requirements and 
consultation obligations. Chapter 3, Environmental Analysis of Proposed Action; Chapter 4, Safety; and 
Chapter 6, Coastal Zone Consistency of this EIS also discuss those requirements. Any enforceable 
conditions imposed as part of an approved license would be consistent with the appropriate and applicable 
regulations. 

As a condition of any license, the Applicant would be required to obtain authorizations related to and 
comply with all applicable and appropriate permits, guidelines, and approvals as provided in the CZMA, 
the CWA, the CAA, the ESA, and the Marine Mammal Protection Act (MMPA) for any impacts on 
coastal resources, wastewater discharges, regulated air emissions to the environment, or protected species, 
respectively. The Applicant must also provide the licensing agency with the information necessary to 
evaluate potential compliance with the applicable regulations and guidelines. 

Letters were sent from the USCG to other Federal agency representatives and other potentially interested 
parties on February 6, 2019 requesting comments on the SPOT DWP application (Appendix B, Initial 
Notification Letters). The comment topics are discussed in Section 1.5, Public and Agency Review and 
Comment. Agency comments and correspondence submitted were considered in the development of 
the EIS. 

MARAD and the USCG formally requested the USEPA, USACE, and NMFS be cooperating agencies in 
the NEPA process for the Project, per each agency’s policy. The USEPA agreed to be a cooperating 
agency in a letter dated March 25, 2019, the USACE agreed to be a cooperating agency in a letter dated 
April 15, 2019, and NMFS agreed to be a cooperating agency in a letter dated August 28, 2020. All 
consultation correspondence to date is located in Appendix D, Agency Correspondence, of this EIS. 

Table 1.6-1 lists major Federal and state permits, approvals, and consultation requirements needed to 
construct and operate the SPOT Project. The Federal cooperating agencies responsible for those permits 
advise MARAD and the USCG on NEPA sufficiency with respect to their individual jurisdictions. 
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Table 1.6-1: Major Permits, Approvals, and Consultations for Deepwater Ports 

Agency Role Permit/Approval 

U.S. Department of Homeland 
Security, U.S. Coast Guard 

• Serves as co-lead agency with MARAD for processing license 
application 

• Conducts NEPA review and prepares a single NEPA 
document for the Project 

• Supports MARAD in developing ROD 
• Approves and oversees post-licensing design, construction, 

and operations approval 
• Certifies that navigational aids for the DWP meet the 

applicable requirements 

• Approves Port Operations Manual 
• Approves PATONs 

U.S. Department of 
Transportation, Maritime 
Administration 

• Serves as co-lead agency with the USCG for processing 
license application 

• Consults with the USCG during the NEPA review and in 
preparation of the NEPA document 

• Determines the Applicant’s financial and U.S. citizenship 
requirements have been met 

• Issues an ROD documenting the Secretary of 
Transportation’s decision on DWP license 

• Issues DWP license 

U.S. Department of 
Transportation, Pipeline and 
Hazardous Materials Safety 
Administration 

• Serves as Federal cooperating agency 
• Establishes and enforces DWP pipeline safety regulations for 

crude oil pipeline construction and operation 
• None 

U.S. Department of the 
Interior,  
Bureau of Offshore Energy 
Management 

• Serves as Federal cooperating agency 
• Advises MARAD and the USCG concerning the potential 

impacts of DWPA terminals on OCS lease blocks 
• Reviews Pipeline Right-of-Way Application 

• None 

U.S. Department of the 
Interior, 
Bureau of Safety and 
Environmental Enforcement 

• Serves as Federal cooperating agency 
• Makes Oil Pollution Act of 1990 liability adjustment, as 

necessary 
• Reviews Pipeline Right-of-Way Application 

• Issues Pipeline Right-of-Way authorization for offshore 
pipelines 

U.S. Department of the 
Interior, 
U.S. Fish and Wildlife 
Service, Region 2 

• Serves as Federal cooperating agency 
• Consults with MARAD and the USCG regarding species 

listed as threatened or endangered and designated critical 
habitat under Section 7 of the ESA 

• Advises MARAD and the USCG on impacts on wildlife 
protected under the Fish and Wildlife Coordination Act, 
Migratory Bird Treaty Act, and Coastal Barrier Resources Act 

• Issues concurrence with or Biological Opinion on MARAD 
and USCG effect determinations for threatened and 
endangered species and designated critical habitat 

• Issues Letter of Authorization or Incidental Harassment 
Authorization for take of listed species, if necessary 

• Issues Depredation Permit under the Migratory Bird Treaty 
Act, if necessary 
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Agency Role Permit/Approval 

U.S. Environmental 
Protection Agency, Region 6 

• Serves as Federal cooperating agency 
• Advises MARAD and the USCG on analysis of impacts 

regulated under the CWA, CAA, and MPRSA 

• Provides input to USACE for Sections 401 and 404 of the 
CWA 

• Issues CWA NPDES Permit to Discharge Process 
Wastewater, including hydrostatic test water for the DWP 

• Issues CWA NPDES MSGP for Stormwater Discharges 
Associated with Industrial Activity for Onshore Facilities 

• Issues CGP for Stormwater Discharges from Construction 
Activities for Onshore Facilities 

• Issues CAA Title V Permit for the DWP 
• Issues CAA PSD Air Permit for the DWP 

U.S. Department of 
Commerce, 
National Oceanic and 
Atmospheric Administration, 
National Marine Fisheries 
Service, Southeast Region  

• Serves as Federal cooperating agency pursuant to 40 CFR § 
1501.6 because the scope of the proposed action and 
alternatives involve activities having potential to affect marine 
resources under their jurisdiction by law and special expertise 

• Serves as the consulting agency in accordance with 50 CFR § 
402 for Federal agencies proposing action that may affect 
marine resources listed as threatened or endangered 

• Incidental Take Authorization pursuant to MMPA and 50 
CFR § 216 

• Consultation pursuant to Section 7 of the ESA 
• EFH consultation pursuant to the MSA and 50 CFR § 600 

U.S. Army Corps of 
Engineers, Galveston District  

• Serves as Federal cooperating agency 
• Advises MARAD and the USCG on analysis of impacts 

regulated under Section 404 of the CWA and Sections 10 and 
14 of the RHA 

• Issues CWA Section 404 permit for the discharge of 
dredged or fill material into the waters of the United States 

• Issues the RHA Section 10 permit to prevent obstructions to 
navigation in navigable waters of the United States, 
including infrastructure located on the seabed to the 
seaward limit of the OCS 

• Reviews and authorizes the Project under Section 408 for 
public works projects 

• Issues Real Estate Outgrant or approval 

U.S. Department of Defense 
• Consults with MARAD and the USCG on administrative 

completeness of application and effects on Department of 
Defense programs 

• None 

U.S. Department of State, 
Bureau of Oceans and 
International Environmental 
and Scientific Affairs 

• Consults with MARAD and the USCG on administrative 
completeness of application and effects on Department of 
State programs 

• None 

Advisory Council on Historic 
Preservation 

• Advises MARAD and the USCG on analysis of impacts under 
Section 106 of the NHPA • None 
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Agency Role Permit/Approval 

Office of the Governor, Texas • Reviews application and NEPA document 
• Consults with MARAD regarding license issuance • Provides consent to MARAD to issue DWP license 

Texas General Land Office 

• Advises MARAD and the USCG on analysis of impacts 
regulated under the CZMA and Oil Spill Prevention and 
Response Act 

• Manages state-owned submerged land 

• Issues CZMA consistency determination in coordination 
with Section 404 permit authorization from USACE 

• Issues Miscellaneous Easements for Project facilities that 
would cross state-owned submerged land 

• Oil Spill Prevention and Response program issues a facility 
certificate, based on approval of Applicant’s discharge 
prevention and response plan 

Texas Historical Commission, 
State Historic Preservation 
Office 

• Consults with MARAD and the USCG regarding cultural 
resources listed or eligible for listing under Section 106 of the 
NHPA 

• Issues Texas Antiquities Permit for cultural resource field 
surveys 

• Issues concurrence with direct and indirect APE for the 
Project 

• Issues concurrence with Section 106 determination of effect 
• Approves Unanticipated Discoveries Plan 

Railroad Commission of 
Texas 

• Advises MARAD and the USCG on analysis of impacts 
regulated under the CWA 

• Issues CWA Section 401 Water Quality Certification in 
coordination with USACE Section 404 permit authorization 

• Issues CWA Section 401 certification for NPDES permits 
• Issues CZMA consistency determination for NPDES 

permits 
• Issues Hydrostatic Test Discharge Permit 
• Issues Permit to Operate Product Pipeline (Form T-4) as a 

common carrier under Texas Administrative Code, Title 16, 
Part 1, Chapter 3, Rule 3.70 

Texas Commission on 
Environmental Quality, Air 
Quality Division 

• Advises MARAD and the USCG on analysis of impacts 
regulated under the CAA 

• Coordinates with the USEPA with regards to permit issuance 

• Issues Non-Rule Standard Permit Air Permit for Oil and 
Gas Handling and Production Facilities for the Oyster Creek 
Terminal 

• Issues Air PBR 106 for the ECHO Terminal and onshore 
pipeline mainline valves 

• Coordinates with USEPA for any required revisions to the 
State Implementation Plan 

Texas Parks and Wildlife 
Department 

• Advises MARAD and the USCG on analysis of impacts on 
state-listed threatened and endangered species 

• Consults with Applicant regarding crossings of state waters 

• Issues Sand and Gravel General Permits for relevant 
waterbody crossings 

Texas Department of 
Transportation 

• Consults with the Applicant regarding a request for utility 
installation • Issues Utility Installation Permit 



Sea Port Oil Terminal Deepwater Port Project  Chapter 1 
Final Environmental Impact Statement  Introduction 

1-24 

Agency Role Permit/Approval 

Village of Surfside, Coastal 
Management Program 

• Coordinates with Texas General Land Office and the 
Applicant regarding dune protection under the Texas Coastal 
Management Plan 

• Issues Dune Protection Permit 

Sources: SPOT 2019a, Application, Volume IIa, Appendix C; SPOT 2020c, Response to IR #289. 

APE = Area of Potential Effect; CAA = Clean Air Act; CFR = Code of Federal Regulations; CGP = Construction General Permit; CWA = Clean Water Act; CZMA = Coastal 
Zone Management Act; DWP = deepwater port; DWPA = Deepwater Port Act; ECHO = Enterprise Crude Houston; EFH= essential fish habitat; ESA = Endangered Species Act; 
MARAD = Maritime Administration; MPRSA = Marine Protection Research and Sanctuaries Act; MSGP = Multi-Sector General Permit; NEPA = National Environmental Policy 
Act; NHPA = National Historic Preservation Act; MMPA = Marine Mammal Protection Act; MSA = Magnuson-Stevens Fishery Conservation and Management Act; NPDES = 
National Pollutant Discharge Elimination System; OCS = Outer Continental Shelf; PATON = permanent aids to navigation; PBR = Permit by Rule; Project = SPOT DWP Project; 
PSD = Prevention of Significant Deterioration; RHA = Rivers and Harbors Act; USACE = United States Army Corps of Engineers; USCG = United States Coast Guard; USEPA = 
United States Environmental Protection Agency



Sea Port Oil Terminal Deepwater Port Project  Chapter 1 
Final Environmental Impact Statement  Introduction 

1-25 

1.6.1. Endangered Species Act 
Section 7 of the ESA states that any project authorized, funded, or conducted by any Federal agency 
should not “jeopardize the continued existence of any endangered species or threatened species or result 
in the destruction or adverse modification of habitat of such species which is determined…to be critical.” 
MARAD and the USCG are required to consult with the USFWS and NMFS to determine whether any 
Federally listed or proposed endangered or threatened species or their designated critical habitats occur 
near and may be affected by the proposed Project. If it is determined that these species or habitats might 
be affected by the proposed Project, MARAD and the USCG must request to initiate consultation with the 
USFWS and/or NMFS. The nature and extent of effects and recommended measures that would avoid or 
reduce potential effects on the species and their designated critical habitat are discussed in a Biological 
Assessment (BA, see Appendix E1, Biological Assessment and Essential Fish Habitat Assessment) to 
determine whether the effects would likely jeopardize any listed species or result in the destruction or 
adverse modification of designated critical habitat. After review of the relevant information, NMFS 
and/or the USFWS would issue a concurrence letter through informal consultation or a Biological 
Opinion through formal consultation on the potential for jeopardy. NMFS and/or the USFWS may also 
issue an incidental take statement through formal consultation as an exception to the takings prohibitions 
in Section 7 of the ESA, if necessary. The BA can be found in Appendix E1, Biological Assessment and 
Essential Fish Habitat Assessment, of this EIS. Agency consultations under Section 7 of the ESA were 
initiated on May 1, 2019. Correspondence with the USFWS, Region 2 and NMFS, Southeast Region, 
with respect to the ESA, is presented in Appendix D, Agency Correspondence. 

1.6.2. Magnuson-Stevens Fishery Conservation and Management 
Act 

The MSA, amended by the Sustainable Fisheries Act of 1996, establishes procedures designed to identify, 
conserve, and enhance essential fish habitat (EFH) for those species regulated under a Federal Fishery 
Management Plan. The MSA requires Federal agencies to consult with NMFS on all actions or proposed 
actions authorized, funded, or undertaken by the agency that might adversely affect EFH. NMFS 
recommends consolidated EFH consultations with interagency coordination procedures required by other 
statutes, such as NEPA or the ESA (50 CFR § 600.920(e)(1)), to reduce duplication and improve 
efficiency. The mandatory content of an EFH Assessment is detailed in 50 CFR § 600.920(e)(3). The BA 
that accompanies this EIS (Appendix E1, Biological Assessment and Essential Fish Habitat Assessment) 
describes EFH and potential Project-related impacts and serves as the EFH Assessment for the proposed 
Project. Agency consultation under the MSA was initiated on May 1, 2019. Agency consultations and 
correspondence to date can be found in Appendix D, Agency Correspondence. 

1.6.3. Marine Mammal Protection Act 
Section 101(a) of the MMPA (16 U.S.C. § 1361) prohibits persons or vessels subject to the jurisdiction of 
the United States from taking any marine mammal in waters or on lands under the jurisdiction of the 
United States or on the high seas (16 U.S.C. § 1372(a) (l), (a)(2)). Sections 101(a)(5)(A) and (D) of the 
MMPA provide exceptions to the prohibition on take, which give NMFS (and USFWS) the authority to 
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authorize the incidental but not intentional take6 of small numbers of marine mammals, provided certain 
findings are made and statutory and regulatory procedures are met. The incidental take of a marine 
mammal falls under three categories: mortality, serious injury, or harassment7. Incidental Take 
Authorizations (ITAs) may be issued as either (1) regulations and the associated Letter of Authorization 
or (2) an Incidental Harassment Authorization. Letters of Authorization may be issued for up to a 
maximum period of 5 years and Incidental Harassment Authorization s may be issued for a maximum 
period of 1 year. Detailed information about the MMPA and 50 CFR Part 216 is available at 
https://www.fisheries.noaa.gov/topic/laws-policies#marine-mammal-protection-act. 

NMFS promulgated regulations to implement the provisions of the MMPA governing the taking and 
importing of marine mammals (see 50 CFR Part 216) and published application instructions that prescribe 
the procedures necessary to apply for ITAs. U.S. citizens seeking to obtain authorization for the incidental 
take of marine mammals under NMFS jurisdiction8 must comply with these regulations and application 
instructions in addition to the provisions of the MMPA. Information on the NMFS application process is 
available at https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-
protection-act. 

Once NMFS determines an application is adequate and complete, NMFS has a corresponding duty to 
determine whether and how to authorize take of marine mammals incidental to the activities described in 
the application. To authorize the incidental take of marine mammals, NMFS evaluates the best available 
scientific information to determine whether the take would have a negligible impact on the affected 
marine mammal species or stocks and an immitigable impact on their availability for taking for 
subsistence uses. NMFS must also prescribe the “means of effecting the least practicable adverse impact” 
on the affected species or stocks and their habitat, and on the availability of those species or stocks for 
subsistence uses, as well as monitoring and reporting requirements. 

As a result of the Proposed Action, NMFS may receive an application pursuant to MMPA section 
101(a)(5)(A) or (D) from the Applicant for authorization to take marine mammals incidental to 
construction activities associated with the SPOT Project. Since NMFS’ action will involve consideration 
whether to authorize take of marine mammals incidental to a subset of the activities analyzed in this EIS, 
these components of the Proposed Action are the subject of the NMFS action. The purpose of NMFS’ 
action—which will be a direct outcome of the request for authorization to take marine mammals 
incidental to construction activities—is to evaluate the Applicant’s application pursuant to MMPA section 
101(a)(5)(A) or (D) and 50 CFR Part 216 and issue an ITA, if appropriate. The need for NMFS’ action is 
to consider the impacts of the Applicant’s activities on marine mammals and ultimately allow the 
Applicant to conduct its activities in compliance with the MMPA if section 101(a)(5)(A) or (D) is 
satisfied. Finally, NMFS' consideration whether to issue an ITA under the MMPA is a major Federal 
action triggering NMFS independent responsibility to comply with NEPA. When serving as a cooperating 

                                                           
6 The term “take” means to harass, hunt, capture, kill, or attempt to harass, hunt, capture, or kill any marine mammal (16 U.S.C. 
§ 1362(13)). 
7 Except with respect to certain activities not pertinent here, the MMPA defines “harassment” as any act of pursuit, torment, or 
annoyance which (1) has the potential to injure a marine mammal or marine mammal stock in the wild (Level A harassment); or 
(2) has the potential to disturb a marine mammal or marine mammal stock in the wild by causing disruption of behavioral 
patterns, including, but not limited to, migration, breathing, nursing, breeding, feeding, or sheltering (Level B harassment). 
8 NMFS has jurisdiction over most marine species, (e.g., marine mammals and pinnipeds). 
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agency, NMFS may satisfy this independent NEPA obligation by preparing a separate NEPA document 
or, if appropriate, by adopting the NEPA document prepared by the lead agency for issuance of an ITA. 
Therefore, NMFS, in accordance with 40 CFR §§ 1506.3 and 1505.2, may adopt the Final EIS, if 
appropriate, and issue a separate ROD associated with its decision to grant or deny the request for an ITA 
for the SPOT Project pursuant to MMPA section 101(a)(5)(A) or (D). 

1.6.4. National Historic Preservation Act 
Section 106 of the NHPA requires MARAD and the USCG to consider the effects of its undertakings on 
properties listed or eligible for listing on the National Register of Historic Places, including prehistoric or 
historic sites, districts, buildings, structures, objects, or properties of traditional religious or cultural 
importance, and to allow the Advisory Council on Historic Preservation to comment on the undertaking. 
An undertaking is defined under 36 CFR § 800.16(y) as “a project, activity, or program funded in whole 
or in part under the direct or indirect jurisdiction of a Federal agency, including those carried out by or on 
behalf of a Federal agency; those carried out with Federal financial assistance; and those requiring a 
Federal permit, license or approval.” As a Federal undertaking, issuance of the SPOT Project DWPA 
license would require a NHPA Section 106 review. The NHPA Section 106 review involves four 
sequential phases: 

• Initiation of the Section 106 process 
• Identification of historic properties 
• Assessment of adverse effects on historic properties 
• Resolution of adverse effects, including development of mitigation strategies 

As part of the second phase (identification of historic properties), the lead Federal agency is required to 
determine and document the area of potential effect (APE) for the undertaking in consultation with the 
appropriate State Historic Preservation Office (SHPO) or Tribal Historic Preservation Office. The APE is 
defined under 36 CFR § 800.16(d) as “the geographic area or areas within which an undertaking may 
directly or indirectly cause alterations in the character or use of historic properties, if any such properties 
exist. The APE is influenced by the scale and nature of an undertaking and may be different for different 
kinds of effects caused by the undertaking.” Consultation with the SHPO would take place to confirm the 
APEs for the Project and if a potential adverse impact on historic properties as a result of the proposed 
Project is identified. MARAD and the USCG mailed an initial consultation letter to the Texas SHPO on 
May 1, 2019. MARAD and the USCG also mailed an initial request for information letter to 27 Federally 
recognized tribes and 2 state-recognized tribes on May 1, 2019. Section 3.9, Cultural Resources, of this 
EIS discusses the Section 106 review. All consultation and correspondence is located in Appendix D, 
Agency Correspondence, of this EIS. 

1.6.5. Marine Protection, Research, and Sanctuaries Act 
Under Section 101 of the Marine Protection Research and Sanctuaries Act (MPRSA), 33 U.S.C. § 1401 
et seq., no person may transport material from the United States for the purpose of dumping it in marine 
waters in the absence of a permit issued by the USEPA pursuant to Section 102 of the Act. “Dumping” 
does not include “construction of any fixed structure or artificial island nor the intentional placement of 
any device in ocean waters, on or in the submerged land beneath such waters, for a purpose other than 
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disposal, when such construction or such placement is otherwise regulated by Federal or state law.” 
Under Section 103 of the MPRSA, the USACE is the Federal agency that decides whether to issue a 
permit authorizing the ocean disposal of dredged materials. USACE relies on the USEPA’s ocean 
dumping criteria when evaluating permit requests for (and implementing Federal projects involving) the 
transportation of dredged material for the purpose of dumping it into ocean waters. MPRSA permits and 
Federal projects involving ocean dumping of dredged material are subject to USEPA review and 
concurrence. 

Dumping would not occur from the construction or operation of the proposed Project; therefore, a permit 
under the MPRSA would not be required. 

1.6.6. Coastal Zone Management Act 
The CZMA calls for the “effective management, beneficial use, protection, and development” of the 
nation’s coastal zone and promotes active state involvement in achieving those goals. To reach those 
goals, the CZMA requires participating states to develop management programs that demonstrate how 
these states would meet their obligations and responsibilities in managing their coastal areas. The agency 
responsible for administering the CZMA for the proposed Project is the Texas General Land Office 
(GLO). The Applicant must prepare a consistency certification, finding that its proposed activities would 
be fully consistent with the enforceable policies and goals of the Texas Coastal Management Program 
(TCMP), and submit it for review by the GLO. 

To assist with regulating the TCMP, Brazoria County and the Village of Surfside have adopted a Beach 
Access and Dune Protection Program and permit process for projects that alter sand dunes in Brazoria 
County. The Applicant would cross the dunes using the horizontal directional drilling construction 
method. 

Chapter 6, Coastal Zone Consistency, of this EIS provides details regarding coastal zone consistency, 
including the GLO’s conditional concurrence with the consistency certification (Appendix G, Federal 
Consistency Decision). 

1.6.7. Clean Water Act 
The Federal CWA, as amended, establishes the basic structure for regulating discharges of pollutants into 
the waters of the United States. The objective of the CWA is to restore and maintain the chemical, 
physical, and biological integrity of the nation’s waters (33 U.S.C. § 1251 et seq.) and the act gives the 
USEPA the authority to implement pollution control programs such as setting wastewater standards for 
industry. The CWA also sets water quality standard requirements for all contaminants in surface waters 
and makes it unlawful for any person to discharge any pollutant from a point source9 into navigable 
waters, unless a permit is obtained under its provisions. Three sections of the CWA are applicable to the 
proposed Project: 

• Section 401 requires Federal agencies to obtain certification from the state, territory, or Indian tribes 
before issuing permits that would result in increased pollutant loads to a waterbody. Section 401 
certification is issued only if such increased loads would not cause or contribute to exceedances of 

                                                           
9 A specific source from which pollutants are discharged 
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water quality standards. Section 401 water quality criteria are developed by state agencies for 
receiving waters based on their beneficial uses. 

• Section 402 requires that developers obtain an NPDES permit for point source discharges into a 
surface waterbody. 

• Section 404 regulates the placement of dredge or fill materials into waters of the United States. 

For the proposed Project, surface water quality standards for state waters are administered by the Railroad 
Commission of Texas. The proposed Project would require an application to the Railroad Commission of 
Texas for a Section 401 Water Quality Certification. 

The primary mechanism in the CWA regulating the discharge of pollutants is the NPDES program, which 
is administered by the USEPA. Under the NPDES program, a permit is required from USEPA or an 
authorized state for the discharge of any pollutant from a point source into the waters of the United States 
(Section 402; 33 U.S.C. § 1342). An NPDES permit for certain stormwater discharges is also required. In 
the case of discharges to the territorial sea or beyond, permits are also subject to the ocean discharge 
criteria developed under Section 403 of the CWA (33 U.S.C. § 1343). Permits for discharges into the 
territorial sea or state waters may be issued by states following approval of their permit program by 
USEPA; in the absence of an approved state permit program, and for discharges beyond the territorial sea, 
USEPA is the permit-issuing authority. The USEPA regulates and permits discharges to Texas and 
Federal waters through the NPDES program under the CWA. The proposed Project would require 
applications/NOIs to the USEPA for a NPDES Permit to Discharge Process Wastewater, including 
hydrostatic test water, from the SPOT DWP, NPDES Multi-Sector General Permit for Stormwater 
Discharges Associated with Industrial Activity for the Oyster Creek Terminal and mainline valves, and a 
General Construction Permit for Stormwater Discharges from Construction Activities for the Oyster 
Creek Terminal and Oyster Creek to Shore Pipelines. 

The Section 404 Permit Program is administered by the USACE, but is subject to review by the USEPA 
and other resource agencies, such as the USFWS, NMFS, and applicable state agencies. The proposed 
Project would require permits under Sections 401, 402, and 404 of the CWA. All agency correspondence 
is located in Appendix D, Agency Correspondence, of this EIS. 

1.6.8. Rivers and Harbors Act 
Section 10 of the RHA prohibits the unauthorized obstruction or alteration of any navigable water of the 
United States. A Section 10 authorization is given for all structures and work located within U.S. waters, 
including infrastructure located on the seabed to the seaward limit of the OCS, through Section 4(f) of the 
Outer Continental Shelf Lands Act of 1953, as amended (43 U.S.C. § 1333(e)). The USACE has 
responsibility for Section 10 of the RHA. Section 408 (33 U.S.C. § 408) falls under Section 14 of the 
RHA. Section 14 of the RHA, approved March 3, 1899, provides that the Secretary of the Army, on the 
recommendation of the Chief of Engineers, may grant permission for the temporary occupation or use of 
any sea wall, bulkhead, jetty, dike, levee, wharf, pier, or other work built by the United States. This 
permission is granted by an appropriate real estate instrument in accordance with existing real estate 
regulations upon a determination that the alteration proposed would not be injurious to the public interest 
nor impair the usefulness of the civil works project. 
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The proposed Project would require permits under both Section 10 and Section 14 of the RHA. All 
agency correspondence is located in Appendix D, Agency Correspondence, of this EIS. 

1.6.9. Clean Air Act 
The CAA requires the USEPA to set limits on how much of each of several pollutants can be present in 
the ambient air anywhere in the United States. These limits are known as the National Ambient Air 
Quality Standards (NAAQS). The law allows individual states to develop their own ambient air quality 
standards, as long as they are commensurate with or more stringent than the NAAQS. Criteria (i.e., 
primary) air pollutants have NAAQS established by the CAA and include ozone, sulfur dioxide (SO2), 
particulate matter, lead, nitrogen oxides (NOx), and carbon monoxide (CO). The CAA includes specific 
limits, timelines, and procedures to reduce these criteria pollutants. The CAA also regulates what are 
called “hazardous air pollutants” (e.g., mercury compounds, lead compounds, benzene). SO2 and NOx, 
which contribute to acid rain, are regulated by the CAA under a comprehensive permit program for 
electric generating facilities. Further, the CAA protects stratospheric ozone by restricting the use of 
chlorofluorocarbons and limits ambient ground-level ozone by regulating the emissions of volatile 
organic compounds and NOx. 

Under the CAA, states have to develop state implementation plans (SIPs) that explain how each state will 
meet the NAAQS established under the CAA. A SIP is a collection of the regulations a state will use to 
improve areas that are not meeting the NAAQS and maintain those areas in compliance with the NAAQS. 
The USEPA must approve each SIP, and, if a SIP is not acceptable, the USEPA can assume enforcement 
of the CAA in that state. The SPOT Project would need to comply with the Texas SIP and, specifically, 
regional conditions for the HGB area for the onshore portions of the SPOT Project (TCEQ 2019b). The 
offshore area proposed for the SPOT DWP has not been designated as “nonattainment,” “attainment,” or 
“unclassifiable” in accordance with 40 CFR Part 81. The USEPA has reviewed and extended the 
applicable Texas state law to support the treatment of the offshore area as an attainment/unclassifiable 
area. 

The CAA also regulates GHG emissions. There are multiple different GHGs, but the most common are 
carbon dioxide, methane, and nitrous oxide. Carbon dioxide equivalents are used to calculate total GHG 
emissions by estimating the global warming potential of each individual GHG emitted based on its global 
warming potential as compared to carbon dioxide. Major sources of GHG are required to implement best 
available control technology to control GHG emissions. In addition, certain GHG emitters are required to 
report annual GHG emissions under the GHG Reporting Rule (40 CFR Part 98). 

1.6.9.1. New Source Review/Prevention of Significant Deterioration 
One of the key programs designed to achieve compliance with the NAAQS is the New Source Review 
(NSR) program, a preconstruction review process for new and modified stationary sources. The NSR 
program has two component parts: the Prevention of Significant Deterioration (PSD) program for 
attainment or “clean” areas, which requires new or modified sources to install state-of-the-art pollution 
controls to ensure that the ambient air quality will not degrade; and the nonattainment area NSR program, 
which is designed to ensure that any new industrial growth in an area not meeting the NAAQS will 
comply with stringent emission limitations. The nonattainment NSR program requires the most protective 
pollution controls and emission offsets of new growth, with the goal of improving air quality overall to 



Sea Port Oil Terminal Deepwater Port Project  Chapter 1 
Final Environmental Impact Statement  Introduction 

1-31 

meet the NAAQS. The NSR program requires companies to obtain a permit for new construction or major 
modifications that substantially increase a facility's emissions of a criteria pollutant. 

The proposed Project consists of two distinct but interrelated components: the onshore component and the 
offshore component. The Texas Commission on Environmental Quality (TCEQ) is the air permitting 
authority for air emissions from the onshore components of the SPOT Project. The Applicant has applied 
for separate NSR air permit authorizations under the Permit by Rule and Non-Rule Standard Permit 
programs. The USEPA Region 6 is the air permitting authority for the air emissions from the offshore 
components of the SPOT Project, and the Applicant has applied for an NSR PSD Permit-to-Construct. All 
consultation and correspondence is located in Appendix D, Agency Correspondence, of this EIS. 

1.6.9.2. Title V Permits 
State environmental agencies issue air permits to large stationary sources of pollution, including all 
sources subject to NSR permitting. The permitting process provides an operating permit for sources after 
they have completed construction or modifications to document all emission limits, monitoring, 
recordkeeping, and reporting requirements for ongoing operation of the new or modified facility. The 
information contained in this permit and all required records are available to the permitted facility, other 
agencies, and the public. These permits are known as “Title V” permits because they are required by 
Title V of the 1990 CAA. The Title V permit is meant to contain all the requirements for the permitted 
source and includes semi-annual and annual certification of compliance with the permit, all of which is 
public information. 

The proposed Project would require a Title V Operating Permit from the USEPA Region 6 for the 
offshore components of the Project. All agency correspondence is located in Appendix D, Agency 
Correspondence, of this EIS. 

1.6.9.3. New Source Performance Standards 
Section 111 of the CAA requires the USEPA to establish criteria pollutant emission standards for 
stationary sources of air pollution. New Source Performance Standards establish emission controls, 
testing, recordkeeping, and reporting standards for various different types of emission sources, which are 
codified in 40 CFR Part 60. General provisions for facilities subject to New Source Performance 
Standards are codified in 40 CFR Part 62. 

1.6.9.4. National Emission Standards for Hazardous Air Pollutants 
Section 112 of the CAA requires the USEPA to regulate emissions of hazardous air pollutants (HAPs) 
using technology-based standards. These standards are known as National Emission Standards for 
Hazardous Air Pollutants codified in 40 CFR Parts 61 and 63 and are commonly referred to as Maximum 
Achievable Control Technology (MACT). During the pre-construction permitting process, developing a 
MACT standard could be required through a case-by-case MACT analysis for a particular new major 
HAP source category that may not be specifically regulated or exempt from a standard issued pursuant to 
Sections 112(d), 112(h), or 112(j) of the CAA. Stationary sources of HAP emissions which are covered 
by the National Emission Standards for Hazardous Air Pollutants are classified in two categories: major 
sources and area sources. 
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1.6.9.5. General Conformity 
Section 176(c)(1) of the CAA established requirements to ensure that Federal actions or actions approved 
by Federal agencies do not adversely affect a state’s ability to achieve and maintain attainment with the 
NAAQS for projects located in an area not in attainment with the NAAQS for one or more criteria 
pollutants. The proposed Project would have construction and operational emissions within the HGB 
ozone nonattainment area, thus requiring an evaluation of potential Project emissions with respect to 
General Conformity (TCEQ 2019a). Section 3.12.6, Air Quality, General Conformity, discusses potential 
Project emissions and General Conformity. 

1.6.10. Migratory Bird Treaty Act 
Migratory birds are protected under the Federal Migratory Bird Treaty Act (MBTA) of 1918 (16 U.S.C. 
§ 703 et seq.), which was enacted as a prohibition on the killing of migratory birds. The MBTA prohibits 
activities that: 

pursue, hunt, take, capture, kill, attempt to take, capture or kill, possess, offer for 
sale, sell, offer to purchase, purchase, deliver for shipment, ship, cause to be 
shipped, deliver for transportation, transport, cause to be transported, carry, or 
cause to be carried by any means whatever, receive for shipment, transportation 
or carriage, or export, at any time, or in any manner, any migratory bird, included 
in the terms of this Convention...for the protection of migratory birds...or any 
part, nest, or egg of any such bird. 

Migratory bird species protected by the MBTA occur throughout the general Project vicinity and are 
ubiquitous worldwide. On December 22, 2017, the Principal Deputy Solicitor of the Department of the 
Interior issued a legal opinion, M-37050, “The Migratory Bird Treaty Act Does Not Prohibit Incidental 
Take,” concluding that the MBTA's prohibitions on pursuing, hunting, taking, capturing, killing, or 
attempting to do the same apply only to actions that are directed at migratory birds, their nests, or their 
eggs. On March 2, 2021, the Department of the Interior issued Memorandum M-37065, permanently 
revoking and withdrawing the 2017 Solicitor Opinion M-37050, which stated the MBTA does not 
prohibit incidental take. On January 7, 2021, the USFWS published a final rule that formalized the legal 
opinion, M-37050 (86 Fed. Reg. 4 [January 7, 2021], 1134); however, the USFWS revoked the January 7, 
2021 rule and issued a final rule to return the implementation of MBTA to prohibit take and apply 
enforcement consistent with implementation practice that existed prior to 2017. The final rule was 
published in the Federal Register on October 4, 2021 (86 Fed. Reg. 189 [October 4, 2021], 54642) and 
became effective on December 3, 2021. As such, at the time of publication of this EIS, the MBTA’s 
prohibition on pursuing, hunting, taking, capturing, killing, or attempting to do the same applies to all 
“direct and affirmative purposeful actions that reduce migratory birds, their eggs, or their nests, by killing 
or capturing, to human control.” Under this guidance, the incidental take of migratory birds or nests from 
clearing activities associated with the Project would violate the MBTA. Additionally, Executive Order 
13186 (66 Fed. Reg. 11 [January 17, 2001], 3853) directs Federal agencies to identify where unintentional 
take is likely to have a measurable negative effect to migratory bird populations and to avoid or minimize 
adverse impacts on migratory birds through enhanced collaboration with the USFWS. While the MBTA 
does not explicitly contain specific compliance measures to address potential impacts on migratory birds, 
under Memorandum M-37065 and in concert with Executive Order 13186, the USFWS will continue to 
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encourage developers to evaluate existing avian resources and take reasonable measures to prevent avian 
impacts. 

Section 3.5.3, Wildlife and Aquatic Resources, Wildlife, of this EIS describes migratory birds and 
potential Project-related impacts. 

1.6.11. Bald and Golden Eagle Protection Act 
The Bald and Golden Eagle Protection Act makes it unlawful to take, possess, sell, purchase, barter, offer 
to sell, purchase or barter, transport, export or import, at any time or any manner, any bald or golden 
eagle, alive or dead, or any part, nest, or egg thereof without a permit. “Take” includes pursue, shoot, 
shoot at, poison, wound, kill, capture, trap, collect, molest or disturb (16 U.S.C. § 668c; 50 CFR § 22.3). 
Since delisting of the Bald Eagle under the ESA in 2007, Bald Eagles are now protected only by the Bald 
and Golden Eagle Protection Act and the MBTA. Section 3.7.2, Threatened and Endangered Species, 
State Listed Threatened and Endangered Species, in this EIS describes Bald Eagles and potential 
Project-related impacts. Golden Eagles are not known to be present in the Project area. 

1.6.12. Oil Pollution Act 
The Oil Pollution Act of 1990 (OPA90) streamlined and strengthened the Federal government’s ability to 
prevent and respond to catastrophic oil spills. A trust fund financed by a tax on oil is available to clean up 
spills when the responsible party is incapable or unwilling to do so. OPA90 requires oil storage facilities 
and vessels to submit to the Federal government plans detailing how they would respond to large 
discharges. The USEPA has published regulations for aboveground storage facilities, and the USCG has 
published regulations for oil tankers. OPA90 also requires the development of Area Contingency Plans to 
prepare and plan for oil spill response on a regional scale. The Applicant’s Onshore Construction Spill 
Response Plan is included in Appendix F, Applicant’s Onshore Construction Spill Response Plan. 
Additional information regarding oil spill risks and response can be found in the Oil Spill Trajectory and 
Fate Modeling Report (SPOT 2019w); the Spill Risk Analysis (SPOT 2019a, Application, Volume IIa, 
Appendix M); Appendix H, Spill Risk Analysis; and Appendix I, Summary of Hypothetical Oil Spill 
Response Actions. 

1.6.13. Archeological Resources Protection Act 
The Archeological Resources Protection Act (ARPA) established requirements to protect archaeological 
resources and sites on public lands and Indian lands, and to foster increased cooperation and exchange of 
information between governmental authorities, the professional archaeological community, and private 
individuals. ARPA (16 U.S.C. § 470aa to mm) established civil and criminal penalties for the destruction 
or alteration of cultural resources. The USDOI has issued regulations under the ARPA, available at 
43 CFR Part 7, establishing definitions, standards, and procedures to be followed by all Federal land 
managers in providing protection for archaeological resources located on public lands and Indian lands of 
the United States. In addition, the National Park Service has issued regulations under the ARPA for the 
curation of Federally owned and administered collections; these regulations are available at 36 CFR 
Part 79. Section 3.9, Cultural Resources, of this EIS describes cultural resources and potential 
Project-related impacts. 
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1.6.14. Native American Graves Protection and Repatriation Act 
The Native American Graves Protection and Repatriation Act of 1990 (NAGPRA) and the regulations 
(43 CFR Part 10) that allow for its implementation address the rights of lineal descendants, Indian tribes, 
and Native Hawaiian organizations (parties with standing) to Indian human remains, funerary objects, 
sacred objects, and objects of cultural patrimony (cultural items). The statute requires Federal agencies 
and museums to provide information about Indian cultural items to parties with standing and, upon 
presentation of a valid claim, ensure the item(s) undergo disposition or repatriation. NAGPRA requires 
that the National Park Service and Bureau of Reclamation complete a number of reports and submit them 
to tribes and the USDOI through the National NAGPRA Program. Section 3.9, Cultural Resources, of this 
EIS describes cultural resources and potential Project-related impacts. 

1.6.15. State-Owned Submerged Land, Texas Natural Resources 
Code, Antiquities Code of Texas 

The Submerged Lands Act of 1953 (SLA) and the regulations (43 U.S.C. § 1301 et seq.) grants coastal 
states title to natural resources located within their coastal submerged lands out to 3 nautical miles from 
their coastlines (9 nautical miles for Texas). The SLA Boundary (also known as the State Seaward 
Boundary or Federal-State Boundary) defines the seaward limit of a state’s submerged lands and the 
landward boundary of Federally managed OCS lands. The SLA defines “natural resources” as oil, gas, 
and all other minerals, and fish, shrimp, oysters, clams, crabs, lobsters, sponges, kelp, and other marine 
animal and plant life,” yet expressly excludes “water power, or the use of water for the production of 
power.” It addresses the rights and claims by the states to the lands and resources beneath navigable 
waters within their historic boundaries and provides for their development by the states. The SLA 
preserves the control of the seabed and resources of the OCS beyond state boundaries to the Federal 
government and authorizes leasing by the Secretary of the Interior in accordance with certain specified 
terms and conditions. 

Under Texas Natural Resources Code § 51.291, the GLO is responsible for managing state-owned 
submerged land. Portions of the Project on state-owned submerged land would require a Miscellaneous 
Easement authorized by the GLO Commissioner. Written authorization from the GLO would also be 
required if any portions of a permittee-responsible mitigation project were to be located on state-owned 
submerged land. 

The principal Texas legislation governing cultural resources is the Antiquities Code of Texas (ACT) 
(Texas Natural Resource Code, Title 9, Chapter 191). The ACT requires state agencies and political 
subdivisions of the state—including cities, counties, river authorities, municipal utility districts, and 
school districts—to notify the Texas Historical Commission (THC), which is the Texas SHPO, of 
ground-disturbing activity on public land and work affecting state-owned historic buildings. 

The ACT also establishes the designation of State Antiquities Landmarks (SALs), which may be applied 
to state-owned historic buildings and any archeological sites on non-Federal public lands (9 Tex. Nat. 
Res. Code § 191.091). Under the ACT, all cultural resources on non-Federal public lands in Texas are 
eligible to be designated as SALs. Historic buildings and other aboveground historic resources must be 
listed in the National Register of Historic Places (NRHP) before they can be designated as SALs, but 
archeological sites do not need to be listed on the NRHP to be considered SALs. 
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The requirements of the ACT apply to all public lands within Texas, including waters that are “in, on, or 
under any of the land in the state of Texas, including the tidelands, submerged land, and the bed of the 
sea” (9 Tex. Nat. Res. Code § 191.002). 
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